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(m)(1) The parties shall present their 
positions through briefs and the sub-
mission of other documents and may 
request an oral argument or evi-
dentiary hearing. The Hearing Official 
or Panel shall determine whether an 
oral argument or an evidentiary hear-
ing is needed to clarify the positions of 
the parties. 

(2) The Hearing Official or Panel 
gives each party an opportunity to be 
represented by counsel. 

(n) If the Hearing Official or Panel 
determines that an evidentiary hearing 
would materially assist the resolution 
of the matter, the Hearing Official or 
Panel gives each party, in addition to 
the opportunity to be represented by 
counse— 

(1) An opportunity to present wit-
nesses on the party’s behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Panel ac-
cepts any evidence that it finds is rel-
evant and material to the proceedings 
and is not unduly repetitious. 

(p)(1) The Hearing Official or Panel— 
(i) Arranges for the preparation of a 

transcript of each hearing; 
(ii) Retains the original transcript as 

part of the record of the hearing; and 
(iii) Provides one copy of the tran-

script to each party. 
(2) Additional copies of the transcript 

are available on request and with pay-
ment of the reproduction fee. 

(q) Each party shall file with the 
Hearing Official or Panel all written 
motions, briefs, and other documents 
and shall at the same time provide a 
copy to the other parties to the pro-
ceedings. 

(Authority: 20 U.S.C. (1412(d)(2))

§ 300.584 Initial decision; final deci-
sion. 

(a) The Hearing Official or Panel pre-
pares an initial written decision that 
addresses each of the points in the no-
tice sent by the Secretary to the SEA 
under § 300.581. 

(b) The initial decision of a Panel is 
made by a majority of Panel members. 

(c) The Hearing Official or Panel 
mails by certified mail with return re-
ceipt requested a copy of the initial de-
cision to each party (or to the party’s 

counsel) and to the Secretary, with a 
notice stating that each party has an 
opportunity to submit written com-
ments regarding the decision to the 
Secretary. 

(d) Each party may file comments 
and recommendations on the initial de-
cision with the Hearing Official or 
Panel within 15 days of the date the 
party receives the Panel’s decision. 

(e) The Hearing Official or Panel 
sends a copy of a party’s initial com-
ments and recommendations to the 
other parties by certified mail with re-
turn receipt requested. Each party may 
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Panel within seven days of the 
date the party receives the initial com-
ments and recommendations. 

(f) The Hearing Official or Panel for-
wards the parties’ initial and respon-
sive comments on the initial decision 
to the Secretary who reviews the ini-
tial decision and issues a final decision. 

(g) The initial decision of the Hear-
ing Official or Panel becomes the final 
decision of the Secretary unless, within 
25 days after the end of the time for re-
ceipt of written comments, the Sec-
retary informs the Hearing Official or 
Panel and the parties to a hearing in 
writing that the decision is being fur-
ther reviewed for possible modifica-
tion. 

(h) The Secretary may reject or mod-
ify the initial decision of the Hearing 
Official or Panel if the Secretary finds 
that it is clearly erroneous. 

(i) The Secretary conducts the review 
based on the initial decision, the writ-
ten record, the Hearing Official’s or 
Panel’s proceedings, and written com-
ments. The Secretary may remand the 
matter for further proceedings. 

(j) The Secretary issues the final de-
cision within 30 days after notifying 
the Hearing Official or Panel that the 
initial decision is being further re-
viewed. 

(Authority: 20 U.S.C. (1412(d)(2))

§ 300.585 Filing requirements. 
(a) Any written submission under 

§§ 300.581–300.585 must be filed by hand-
delivery, by mail, or by facsimile 
transmission. The Secretary discour-
ages the use of facsimile transmission 
for documents longer than five pages. 
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(b) The filing date under paragraph 
(a) of this section is the date the docu-
ment is— 

(1) Hand-delivered; 
(2) Mailed; or (3) Sent by facsimile 

transmission. 
(c) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable, 
may require the filing of a follow-up 
hard copy by hand-delivery or by mail 
within a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1413(c))

§ 300.586 Judicial review. 
If a State is dissatisfied with the Sec-

retary’s final action with respect to 
the eligibility of the State under sec-
tion 612 of the Act, the State may, not 
later than 60 days after notice of that 
action, file with the United States 
Court of Appeals for the circuit in 
which that State is located a petition 
for review of that action. A copy of the 
petition must be forthwith transmitted 
by the clerk of the court to the Sec-
retary. The Secretary then files in the 
court the record of the proceedings 
upon which the Secretary’s action was 
based, as provided in section 2112 of 
title 28, United States Code. 

(Authority: 20 U.S.C. 1416(b))

§ 300.587 Enforcement. 
(a) General. The Secretary initiates 

an action described in paragraph (b) of 
this section if the Secretary finds— 

(1) That there has been a failure by 
the State to comply substantially with 
any provision of Part B of the Act, this 
part, or 34 CFR part 301; or 

(2) That there is a failure to comply 
with any condition of an LEA’s or 
SEA’s eligibility under Part B of the 
Act, this part or 34 CFR part 301, in-
cluding the terms of any agreement to 
achieve compliance with Part B of the 
Act, this part, or Part 301 within the 
timelines specified in the agreement. 

(b) Types of action. The Secretary, 
after notifying the SEA (and any LEA 
or State agency affected by a failure 
described in paragraph (a)(2) of this 
section)— 

(1) Withholds in whole or in part any 
further payments to the State under 
Part B of the Act; 

(2) Refers the matter to the Depart-
ment of Justice for enforcement; or 

(3) Takes any other enforcement ac-
tion authorized by law. 

(c) Nature of withholding. (1) If the 
Secretary determines that it is appro-
priate to withhold further payments 
under paragraph (b)(1) of this section, 
the Secretary may determine that the 
withholding will be limited to pro-
grams or projects, or portions thereof, 
affected by the failure, or that the SEA 
shall not make further payments under 
Part B of the Act to specified LEA or 
State agencies affected by the failure. 

(2) Until the Secretary is satisfied 
that there is no longer any failure to 
comply with the provisions of Part B of 
the Act, this part, or 34 CFR part 301, 
as specified in paragraph (a) of this sec-
tion, payments to the State under Part 
B of the Act are withheld in whole or 
in part, or payments by the SEA under 
Part B of the Act are limited to local 
educational agencies and State agen-
cies whose actions did not cause or 
were not involved in the failure, as the 
case may be. 

(3) Any SEA, LEA, or other State 
agency that has received notice under 
paragraph (a) of this section shall, by 
means of a public notice, take such 
measures as may be necessary to bring 
the pendency of an action pursuant to 
this subsection to the attention of the 
public within the jurisdiction of that 
agency. 

(4) Before withholding under para-
graph (b)(1) of this section, the Sec-
retary provides notice and a hearing 
pursuant to the procedures in §§ 300.581–
300.586. 

(d) Referral for appropriate enforce-
ment. (1) Before the Secretary makes a 
referral under paragraph (b)(2) of this 
section for enforcement, or takes any 
other enforcement action authorized 
by law under paragraph (b)(3), the Sec-
retary provides the State— 

(i) With reasonable notice; and 
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